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Yet left almost entirely to the states

• The United States has two primary regimes

• In the humid East, states use common-law “riparian” doctrine or its 
statutory successors

• In the desert West, states largely use “prior appropriation” doctrine



Generally riparian doctrine 
(common law or statutory)

Generally prior appropriation
(common law or statutory)



Methods for interstate allocation

• Congressional action

• Interstate compacts

• Supreme Court apportionment

• (Private lawsuits)

• (International treaties)



Congressional action

“ [The Congress shall have power] To regulate 
Commerce with foreign Nations, and among the 
several States, and with the Indian tribes” 

U.S. Const., art. I, § 8



But Congress has never shown much appetite 
for federal water resources legislation
E.g., Clean Water Act, 33 U.S.C. § 1251(g):

“It is the policy of Congress that the authority of each State to allocate 
quantities of water within its jurisdiction shall not be superseded, 
abrogated or otherwise impaired by this Act.”



“No State shall, without the Consent of Congress, ... 
enter into any Agreement or Compact with another 
State.”* 

U.S. Const., art. I, § 10

Interstate compact

*Note, however, that the Supreme Court has interpreted
this requirement narrowly, so in many circumstances
no Congressional approval is required



Why a compact?

• Allows states to resolve relatively local matters that have regional or 
national implications.

• If you get congressional approval, a compact becomes federal law and 
so “preempts” inconsistent state laws.  

• As a result, even if congressional approval is technically not required 
under the Supreme Court’s interpretation of the Compact Clause, 
most states seek and receive it, or Congress pre-approves specific 
compacts and even, occasionally, whole classes of compacts



States bind themselves to compact, compact 
becomes federal law, later state governments 
cannot defect
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Courtesy USGS



Of course, to have a compact requires an 
agreement between or among states
• Alabama, Florida, and Georgia dispute over the Apalachicola-

Chattahoochee-Flint basin

• Negotiations since early 1990s

• 1997 Compact entered into to provide bargaining framework

• Expired 2003

• No compact ever negotiated

• Which leads us to...



Supreme court apportionment

“The judicial power shall extend ... to Controversies between two or 
more States.” U.S. Const., art. III, § 2

“The Supreme Court shall have original and exclusive jurisdiction of 
all controversies between two or more States.”  

28 U.S.C. § 1251(a)

This means that, if a state wants to sue another state, it must start in 
the Supreme Court



Not an efficient way to resolve disputes

• First, the Court hates taking these cases
- The Court exercises its original jurisdiction “sparingly”
- Because of the sovereign interests at stake, the Court requires a strong 

showing of injury and a strong showing that the suit will redress that injury
- Because it is the trial court, the Court feels these cases detract from its 

appellate role

• Second, they may take forever to resolve
- Court usually appoints a “special master”
- The master receives evidence and writes a report and recommendation
- The Court decides whether it agrees
- May send the case back to the master



The Court hates taking these cases

“Before this court can be moved to exercise its extraordinary power 
under the Constitution to control the conduct of one state at the suit of 
another, the threatened invasion of rights must be of serious 
magnitude and it must be established by clear and convincing 
evidence.”

New York v. New Jersey (1923)



These cases take forever

• Relatively quick: Florida v. Georgia
- Filed 2014

- Seventeen days of hearings in late 2016

- First report and recommendation to Court, early 2017

- Argued to the Court early 2018

- Opinion of the Court June 2018, sending case back to master
· Had to appoint a new master

- Second report and recommendation to Court, late 2019

- Argued to the Court February 2021

- Opinion of the Court April 2021



Arizona v. California

• Arizona v. California, 292 U.S. 341, 344 (1934)
• Arizona v. California, 298 U.S. 558, 599 (1936)
• Arizona v. California, 373 U.S. 546, 551 (1963)
• Arizona v. California, 376 U.S. 340, 340 (1964)
• Arizona v. California, 383 U.S. 268, 269 (1966)
• Arizona v. California, 439 U.S. 419, 420 (1979)
• Arizona v. California, 460 U.S. 605, 608 (1983)
• Arizona v. California, 466 U.S. 144, 145 (1984) 
• Arizona v. California, 531 U.S. 1, 1 (2000)
• Arizona v. California, 547 U.S. 150 (2006)



Kansas v. Colorado, 206 U.S. 46 (1907)

• A special master (then called a 
“commissioner”) was appointed 
to take evidence

• 8,559 typewritten pages

• 122 exhibits

• 347 witnesses

Courtesy Missouri Resources Assessment Project



Kansas’s view of the hydrology

“Through the State of Kansas the Arkansas valley is a level plain but a 
few feet above the normal level of the river, and is from two to twenty-
five miles in width. Back to the foothills on either side there are 
bottomlands which are saturated and sub-irrigated by the underflow 
from the river, and are fertile and productive almost beyond 
comparison.”

Because of Colorado’s diversions “the surface of the underflow beneath 
the bottom lands has been lowered about five feet”



Colorado’s view of the hydrology

“the Arkansas River, popularly so called, is substantially two rivers -- one a 
perennial stream rising in the mountains of Colorado and flowing down to 
the plains, and this Colorado Arkansas, when the river was permitted to run 
as it was accustomed to run, prior to the period of irrigation, poured into the 
sands of western Kansas, and at times of low water the river as a stream 
entirely disappeared. Its waters were to some extent evaporated, and, as to 
the residue, were absorbed and swallowed up in the sands.”

“Farther east, however, a new river arose, even at such times of low water, 
and partly from springs, partly from the drainage of the water table of the 
country supplied by rainfall, and partly from the surface drainage of an 
extensive territory, this river gradually again became a perennial stream, so 
that south of Wichita, and from there on to the mouth of the river, the 
Kansas Arkansas, as a new and separate stream, had a constant flow.”



Colorado’s view of the hydrology

“This river is as if it were a current of water passing over a sieve -- if 
the current be slow and the volume not excessive, all of it sinks through 
the sieve and none passes on beyond; when the current is rapid and 
the volume is large, still a large amount sinks in the sieve, and the 
residue passes on beyond”



Conflict between doctrines

• Kansas claimed it had “a right to the continuous flow of the waters of 
the Arkansas River, as that flow existed before any human 
interference therewith”

• Colorado claimed that it had “the right[s] to appropriate the waters of 
that stream so as to prevent that continuous flow . . . [and] to 
determine for itself the extent to which it will diminish it, even to the 
entire appropriation of the water”



The Court establishes the idea of equitable 
apportionment

“Each state stands on the same level with all the rest. . . . This court is 
called upon to settle that dispute in a way as will recognize the equal 
rights of both and at the same time establish justice between them.”

“We must . . . so adjust the dispute upon the basis of equality of 
rights as to secure as far as possible to Colorado the benefits of 
irrigation without depriving Kansas of the like beneficial effects of a 
flowing stream.”



The occult and mysterious ways of 
groundwater
“The underground movement of water will always be a problem of 
uncertainty.”



The Court recognizes hydrology to some 
extent
“it seems to be the contention on the part of Kansas that beneath the 
surface there is, as it were, a second river, with the same course as that on 
the surface, but with a distinct and continuous flow as of a separate stream. 
We are of the opinion that the testimony does not warrant the finding of 
such second and subterranean stream. If the bed of a stream is not solid 
rock, but earth, through which water will percolate, *** undoubtedly water 
will be found many feet below the surface, and the lighter the soil, the more 
easily will it find its way downward ***. Undoubtedly, too, in many cases 
there may be, corresponding to the flow on the surface, a current beneath 
the surface*** . It is not properly denominated a second and subsurface 
stream. It is rather to be regarded as merely the accumulation of water 
which will always be found beneath the bed of any stream whose bottom is 
not solid rock.”



The Court recognizes hydrology to some 
extent
“Equally untenable is the contention of Colorado that there are really two 
rivers, one commencing in the mountains of Colorado and terminating at or 
near the state line and the other commencing at or near the place where the 
former ends, and, from springs and branches, starting a new stream to flow 
onward through Kansas and Oklahoma towards the Gulf of Mexico. From 
time immemorial, the existence of a single continuous river has been 
recognized by geographers, explorers, and travelers. That there is a great 
variance in the amount of water flowing down the channel at different 
seasons of the year and in different years is undoubted; that at times the 
entire bed of the channel has been in places dry is evident from the 
testimony. In that way, it may be called a broken river. But this is a fact 
common to all streams having their origin in a mountainous region, and 
whose volume is largely affected by the melting of the mountain snow.”



Equitable apportionment includes cost-
benefit analysis
Colorado, through irrigation, has created “a very marked development 
in the population, area of land cultivated, and amount of agricultural 
products. . . . [B]efore at the instance of a sister state, this effective 
cause of Colorado's development is destroyed or materially interfered 
with, it should be clear that such sister state has not merely some 
technical right, but also a right with a corresponding benefit.”



Court says we must recognize benefits to 
Kansas of Colorado’s irrigation
If Colorado diverts water from the Arkansas to create from the desert 
“arable lands producing an abundance of vegetable growth, and this 
transformation of desert land has the effect, through percolation of 
water in the soil, *** of giving to Kansas territory, although not in the 
Arkansas Valley” 

and if this “benefit from water [is] as great as that which would inure 
from keeping the flow of the Arkansas in its channel undiminished”

“then we may rightfully regard the usefulness to Colorado as justifying 
its action, although the locality of the benefit from the flow of the 
Arkansas through Kansas has territorially changed.”



Kansas has not shown sufficient harm from 
Colorado’s withdrawals
the data “show that the withdrawal of the water in Colorado for 
purposes of irrigation has not proved a source of serious detriment to 
the Kansas counties along the Arkansas River.”

“it cannot be denied . . . that the diminution of the flow of water in the 
river by the irrigation of Colorado has worked some detriment to the 
southwestern part of Kansas, and yet, when we compare the amount 
of this detriment with the great benefit which has obviously resulted 
to the counties in Colorado, it would seem that equality of right and 
equity between the two states forbids any interference with the 
present withdrawal of water in Colorado for purposes of irrigation.”



The upshot

“we are not satisfied that Kansas has made out a case entitling it to a 
decree. At the same time, it is obvious that if the depletion of the 
waters of the river by Colorado continues to increase, there will come a 
time when Kansas may justly say that there is no longer an equitable 
division of benefits, and may rightfully call for relief against the action 
of Colorado, its corporations and citizens, in appropriating the waters 
of the Arkansas for irrigation purposes.”



Equitable apportionment v. compact 
adjudication
• Kansas v. Colorado involved a dispute in which the states had not 

reached an agreement themselves

• In 1948, Kansas and Colorado entered into a compact apportioning 
the Arkansas River and establishing the Arkansas River Compact 
Authority to administer the Compact

• Kansas sued Colorado in 1985 over Compact violations, and in 1995 
the Court awarded Kansas $35 million in damages and fees; the Court 
also entered a decree establishing methods to ensure that Colorado 
continued to comply with the Compact



If there is a compact, Court views its task as 
an easier one
• With a compact, the Court’s “effort is relatively simple and focuses 

upon declar[ing] rights under the Compact and enforcing its terms” 
Florida v. Georgia, 138 S. Ct. 2502, 2525 (2018)

• Although if compact is badly drafted, Court may not be able to help
- In Texas v. New Mexico, the Court refused to rewrite a compact under which 

Texas and New Mexico each had one vote, with no third party to break ties, 
resulting in permanent deadlock



Key thing to remember about 
cases involving compacts is that 
the Court views itself as merely 
interpreting and enforcing the 

states’ agreement



“No State shall, without the Consent of Congress, ... 
enter into any Agreement or Compact with another 
State.” 

U.S. Const., art. I, § 10

Remember, interstate compacts are usually 
approved by Congress



Many, many water compacts approved by 
Congress
Colorado River Compact
Columbia River Compact
Delaware River and Bay Authority Compact
Delaware River Basin Compact
Great Lakes Basin Compact
Klamath River Compact
La Plata River Compact
Pecos River Compact
Potomac River Compact of 1958
Pymatuning Lake Compact
Red River Compact
Republican River Compact
Rio Grande Interstate Compact
Sabine River Compact

Snake River Compact
South Platte River Compact
Susquehanna River Basin Compact
Upper Colorado River Basin Compact
Upper Niobrara River Compact
California-Nevada Compact for Jurisdiction on Interstate Waters
Great Lakes-St. Lawrence River Basin Water Resources Compact
Bear River Compact
Animas-La Plata Project Compact
Arkansas River Basin Compact of 1970
Arkansas River Compact of 1949
Arkansas River Compact of 1965
Belle Fourche River Compact
Big Blue River Compact
Canadian River Compact



Hence Tarrant Regional Water District v. 
Hermann
• Establishes no over-arching rules 

about interstate water disputes

• Instead interprets the Red River 
Compact

Courtesy USGS



Tarrant Regional Water District v. Hermann

• TRWD said it could cross into Oklahoma to seek water by getting permit from the 
Oklahoma Water Resources Board (which, under Oklahoma law, would inevitably 
deny the permit)

• TRWD said it had a right to the water under the Compact and that Oklahoma’s 
laws were unconstitutional

• The Court smacked TRWD down

• Key was what the states had agreed to

• States did not explicitly say that one state could get water from another state

• Instead allocated the water in the Red River among the states

• If Texas thought Oklahoma was taking too much, its remedy was to demand an 
accounting under the Compact, not to apply for a water permit from the OWRB



Lesson of Tarrant

• Court does follow some general principles of compact interpretation

• For example, assumption is that states want to preserve their 
sovereignty, so Court won’t assume they allow border-crossing if they 
don’t say so

• But states are free to permit! Other compacts have

• So no general ban on border crossing 



Larger lessons of Supreme Court cases

• Court hates them

• Special masters may or may not have expertise

• Often significant disagreements about the science

• Why is the Court the right place to resolve these scientific questions?

• Best option is probably national legislation

• Some movement toward that given low flows in the West



Thank you!
helliott@law.ua.edu


